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COMMERCIAL TENANCIES (COVID-19 RESPONSE) BILL 2020 
Returned 

Bill returned from the Council with amendments. 

Council’s Amendments — Consideration in Detail 
The amendments made by the Council were as follows — 

No 1 

Clause 13, page 10, line 5 — To delete “commercial leasing” and substitute — 

small commercial lease 

No 2 

Clause 13, page 10, line 28 — To insert before “lease” — 

small commercial 

No 3 

Clause 14, page 12, line 15 — To delete the line and substitute — 

(b) includes — 

(i) a code of conduct dispute; and 

(ii) a financial hardship dispute; 

No 4 

Clause 14, page 12, after line 15 — To insert — 

financial hardship, in relation to a tenant, means financial hardship suffered by the tenant as a result 
of 1 or more of the following — 

(a) a restriction imposed under a written law in response to the COVID-19 pandemic; 

(b) changes in societal behaviour in response to the COVID-19 pandemic; 

(c) any other consequences of the COVID-19 pandemic; 
No 5 

Clause 14, page 12, after line 18 — To insert — 

(2) For the purposes of this Part, a financial hardship dispute is a dispute between the parties to 
a small commercial lease in the following situation — 

(a) during the emergency period, the tenant has breached the small commercial lease by 
failing to pay rent or any other amount of money payable by the tenant to the landlord 
under the small commercial lease (including, without limitation, a requirement under 
the lease to pay all or any of the landlord’s operating expenses); and 

(b) the landlord claims that the breach was not a result of the tenant suffering financial 
hardship; and 

(c) the landlord has not granted the tenant a waiver, deferral or reduction in respect of the 
unpaid rent or other unpaid amount of money. 

No 6 

New Clause 14A, page 12, after line 18 — To insert — 

14A. Relationship with s. 9 
Nothing in section 9 prevents a landlord from making a request to the Commissioner under 
section 17, or an application to the Tribunal under section 15, in relation to a financial 
hardship dispute. 

No 7 

Clause 16, page 14, after line 10 — To insert — 

(ca) if the proceedings relate to a financial hardship dispute — an order terminating the small 
commercial lease; 
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No 8 

Clause 16, page 14, lines 20 and 21 — To delete “if relevant in accordance with the adopted code of 
conduct — ”. 

No 9 
Clause 16, page 14, after line 24 — To insert — 

(4A) In proceedings relating to a financial hardship dispute, the Tribunal — 
(a) cannot make an order under subsection (3)(ca), or any other order to the disadvantage 

of the tenant, unless satisfied that the tenant’s breach was not a result of the tenant 
suffering financial hardship; and 

(b) must make an order under subsection (3)(d) if satisfied that the tenant’s breach was 
a result of the tenant suffering financial hardship. 

Mr J.R. QUIGLEY: I move — 

That amendment 1 made by the Council be agreed to. 

Mr P.A. KATSAMBANIS: We are considering nine amendments to this bill. Obviously, it is a much shorter bill, 
because it will really rely on a code of conduct that will be prescribed later. The first of these amendments is really 
important. A number of issues need to be put on the table. There is a definition of “small commercial lease” in the 
bill. We will not get into the debate of whether that definition is appropriate or could be widened. The intention is 
to provide tenants in small commercial leases with assistance when they are struggling as a result of COVID-19. 
However, some of the provisions in the bill were drafted more widely and could have been interpreted as applying 
to commercial leases beyond the scope of small commercial leases, and clause 13 is one of those clauses. In the 
other place, the opposition moved to remove the term “commercial leasing” in clause 13 as it appeared on page 10 
of the bill and to replace it with the term “small commercial lease”. That would seem to be a very small change, 
but it is very, very important to what we are considering. I point out to the house that this provision passed in the 
other place by 12 votes to 11. Included in the 11 votes were members of the government in the other place voting 
against this amendment. 
When the Premier says that the Liberal Party did not support some of the amendments being brought forward today 
to protect landlords and tenants in relation to both residential and commercial tenancies, once again we see that 
the reality is either slightly or completely different from whatever the government would like to place on it, but 
whether it is slightly or completely different, it is different. This is an amendment that the government opposed. 
The minister is moving the amendment, so obviously we understand that the government has accepted the will of 
the upper house and is supporting it. We think it is a small but important improvement. It makes sure that it is fair 
and reasonable for all of us to send a message to the Western Australian community that the bill deals with small 
commercial leases. If the government wants to extend it beyond small commercial leases, it should do that separately. 
Let us deal with small commercial leases here. Let us close any window of opportunity that this might apply to 
other leases. Therefore, we support the amendment. 
Question put and passed; the Council’s amendment agreed to. 
Mr J.R. QUIGLEY: I move — 

That amendment 2 made by the Council be agreed to. 
Mr P.A. KATSAMBANIS: Amendment 2 follows on from the first amendment in that it limits the term “lease” 
to apply to a small commercial lease only. I think it is important. I am going to take a moment here, because it is 
probably the only opportunity in the amendments we are considering to seek guidance and advice from the Minister 
for Commerce about his intention going forward. This is an enabling bill that allows a code of conduct to be 
introduced that will apply to clause 13 that we are amending today, as well as other clauses. During the debate last 
Thursday, the minister indicated that it is probably likely to take about a month after we pass this bill for a code to be 
prescribed under the regulations of the bill. I have to say that in the last four days I have had so much representation 
from both tenants and landlords affected by this bill who are saying that it is just not good enough, because unless 
they are certain on what the provisions in the code are going to be, they really cannot act with any certainty in making 
arrangements between themselves. I have had situations referred to me of landlords saying that they would love to 
come in, but until they see the code, they do not really know what they are going to be signing up for. Conversely, 
I have also had landlords come to me saying that they have had tenants say the same thing to them. I know there 
are constitutional and parliamentary procedure issues relating to the adoption of the national code in this legislation, 
but I think this is an opportunity for the minister to let us know, first of all, whether that loose one-month time 
frame can be truncated, and whether in the last three or four days the department has looked at how it can speed 
up the process, because landlords and tenants are waiting for the code to be—pardon the pun—codified under the 
regulations. Second, a little bit more clarity is needed about whether there will be a material divergence between 
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the Western Australian code and the national code that was agreed to by the national cabinet. If there will be 
a material divergence, the public ought to know that right from the outset because they should not be bargaining 
in good faith under a national code that may or may not apply in Western Australia. 
Mr J.R. QUIGLEY: Of course, amendment 4 stipulates — 
Mr P.A. Katsambanis: Amendment 2. 
Mr J.R. QUIGLEY: I thought amendment 4 dealt with — 
The ACTING SPEAKER (Ms J.M. Freeman): No, we are at amendment 2, minister. 
Mr J.R. QUIGLEY: I understand that. I was drawing the member’s attention to amendment 4, which sets out 
what financial hardship is, which the member raised in response to me moving amendment 2. 
The non-proclamation of the code in no way inhibits landlords and tenants from getting together to discuss things. 
Obviously, as I have said before, if a shop selling baked beans and toilet paper rolls is located cheek and jowl next to 
a restaurant in the Clarkson shopping centre, it will not take too much for a landlord to work out who is creaming it, 
to use the colloquial phrase, and who is going broke. The restaurant is going broke by reason of the State Emergency 
Coordinator’s directive that restaurants must shut, and the toilet paper and baked beans shop is making a big profit. 
It does not take a code for the landlord and the tenant to come together. The real effect of the code is that it is 
a guideline for those people. The code itself does not set out specific performance targets; it is a guideline for good 
faith bargaining. A business that qualifies for the JobKeeper program could indicate financial hardship, and when 
a business’s turnover is below 30 per cent of its take that can also indicate financial hardship. They are all indicators. 
Not having the code does not stop the parties from coming together prior to the proclamation of the code and 
bargaining in good faith. The code will become critical when testing whether or not the parties are acting in good 
faith. Two, five or six months down the track, we will be able to test whether the landlord was acting in good faith. 
There is nothing anyone can do about it at the time if he was not, but this government is watching this with an eagle 
eye. As I said, if there is evidence of widespread abuse by landlords that they are not bargaining in good faith, as 
set out in the code, I will be back here and on the orders of the day will be the legislative hammer to give small 
businesses the right to break the lease and walk. None of us want to see that. The government wants to preserve the 
relationship between landlords and tenants. We want to get out of this horrible period we are in—hopefully at the end 
of six months or sooner—with most people ready to trade and get back to profitability. The code is an expectation 
by government of the sort of conduct landlords and tenants are expected to exercise when bargaining in good faith, 
and the code will come down. 
Mr P.A. KATSAMBANIS: I was hoping that I would get an answer that indicated whether the indicative one-month 
time period could be truncated. I guess, by the minister’s non-answer, that a month or so is likely to pass before the 
code is prescribed in its final form. That is why I must place on the record certain issues in response to the minister’s 
answer. First of all, yes, minister, landlords and tenants can get together before the code is prescribed. However, 
I am and many other members, certainly in the Liberal Party and, I am sure, members opposite, are getting reports 
that in many circumstances either the landlord or the tenant is saying that they would love to get together but only 
after they see the final words in the code. That is what is happening out there in the real world. People are waiting for 
the code. I again plead with the minister to see whether he can hurry up the process so that people have certainty. If 
we are looking at these provisions applying for six months, given that we have already lost two or three weeks since 
the national cabinet made its decision, waiting for another month is just not good enough. If the provisions were 
to apply from now until time immemorial, perhaps waiting one month would be an appropriate time frame. Let us 
get the bureaucracy working. There is a national code already. How materially different is the Western Australian 
code going to be? Let us get on with it and get it done. 
Mr J.R. Quigley: I was going to get up and agree. 
Mr P.A. KATSAMBANIS: That is great that the minister agrees, but my second, and just as important point is that 
the hurt being experienced by people is not predicated on only which businesses can and cannot open based on the 
emergency management provisions that have been implemented at a state and national level. That is not the only 
harm that is going on. As we know, a lot of businesses require foot traffic. Take, for example, where I am located — 
Mr P. Papalia: Upstairs. 
Mr P.A. KATSAMBANIS: — in Hillarys. Shops at the Hillarys Boat Harbour are permitted to remain open. 
Mr P. Papalia: There’s no passing trade there. 
Mr P.A. KATSAMBANIS: My electorate office is in my electorate. Does the minister want to make a joke about 
it? Does he want to go there? De we want to start to talk about where electorate offices are located? Do not, okay. 
The ACTING SPEAKER: Order, member! 
Mr J.R. Quigley interjected. 
The ACTING SPEAKER: Minister! 
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Mr P.A. KATSAMBANIS: When? A new one where? Where is the minister’s current electorate office? It is not 
in his electorate three years after the boundaries were changed. We can either do this quickly or not. 
However, the point remains that although there are businesses that can legally trade, because they are reliant on foot 
traffic, if everything around them is closed and social distancing requirements are in place, unfortunately, their trade 
is either severely impinged upon or non-existent. That is the case across Western Australia. The hardship goes 
well beyond just which businesses can and cannot legally trade, and the minister knows that. He gets up on his 
feet, starts his rhetorical flourishes and forgets the reality. The reality is that it goes well beyond just what is legal 
and illegal and what is permitted or not permitted. Each case needs to be looked at on its merits. Each landlord and 
tenant needs to get together. That reinforces the point that they need the certainty of the code. If the minister can 
give us some clarity about how quickly this code can be put into place, it will assuage the fears of people who are 
waiting to see what will be put in place. 
Mr J.R. QUIGLEY: There are a number of things to say about that, especially the fact that my electorate office 
is located at 1 Butler Boulevard, Butler, right in full view of all the Marmion Avenue traffic. 
I will cut to the chase. The member wanted further light shed on this, so I will shed further light on it. If the member 
shines his torch to amendment 4, he will see that which concerns the member is contained in the message. It states — 

financial hardship, in relation to a tenant, means financial hardship suffered by the tenant as a result 
of 1 or more of the following — 

… 
(b) changes in societal behaviour in response to the COVID-19 pandemic; 

That is, people have stopped walking through the shopping centre because they are all scared of catching the bug, 
so there is a change in societal behaviour. That is addressed in amendment 4. 
I can give no such undertaking about the speed with which the code can be adopted or what the code will contain. 
It is our intention to run with what the Prime Minister has put forward. We are a Federation and we are led in the 
national cabinet by the Prime Minister of Australia. I note that the feedback from the Prime Minister of Australia 
is that Western Australia is the most cooperative state in the Federation. That has also been privately communicated 
to me by Hon Mathias Cormann, a very good Western Australian senator, who has said that our government is 
the government in the Federation that is offering the most cooperation. Our intention is to run with what the 
Prime Minister has set out in the code of conduct. However, the ominous warning has come from the Liberals in 
the Council that they want input into this code. In other words, they want to rewrite parts of it. The Leader of the 
Opposition could give us a better idea of how long this will take than I could. 
Question put and passed; the Council’s amendment agreed to. 
Mr J.R. QUIGLEY — by leave: I move — 

That amendments 3 to 7 made by the Council be agreed to. 
Mr P.A. KATSAMBANIS: These amendments were put by the government. They relate to the principle of financial 
hardship, which this whole relief effort is about, whether it is residential tenancies, commercial tenancies, support 
for employees, or support for pensioners and other people who are doing it tough. The whole principle is to provide 
emergency relief to people who are suffering financial hardship as a direct or indirect result of everything that has 
happened around COVID-19. I think the definition spells that out. It includes restrictions imposed under a written 
law in response to COVID-19, changes in societal behaviour and any other consequences of the COVID-19 
pandemic. That is a recognition by the government that the original bill was, perhaps, drafted in haste, because the 
government wanted to bring it in and give people its benefits. Perhaps the government did not turn its mind enough 
to ring-fencing the issues that would be in dispute relating to people who were doing it tough. I think that these 
amendments are improvements, and there was universal support for them. The government moved them and they 
went through on the voices in the upper house. Again, I think that they are worthwhile amendments. It goes to 
show that spending a little more time looking at the provisions in a bill can seriously improve it. 
Mr R.S. LOVE: I would like to make a comment about these amendments and ask a question for clarification 
about the financial hardship provisions. The Nationals WA supports this change, but I wonder whether the minister 
could give some indication of what will constitute financial hardship. In answer to the question about residential 
tenancies, the minister did not go into specifics, but are there any national guidelines of what constitutes financial 
hardship in terms of a material damage to the tenant’s ability to pay their outgoings? Can the minister also point 
to whether the tribunal that will be charged with deciding whether there is financial hardship will be required to look 
at the difficulties that the landlord might also be suffering as a result of the financial changes that have happened 
because of COVID-19? 
Mr J.R. QUIGLEY: On the member’s first question, which was what constitutes financial hardship, amendment 4 
defines financial hardship as — 
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financial hardship, in relation to a tenant, means financial hardship suffered by the tenant as a result 
of 1 or more of the following — 

(a) a restriction imposed under a written law in response to the COVID-19 pandemic; 
An example is an emergency management direction issued by the emergency management coordinator, such as 
“Shut that restaurant.” That is the operation of law. It continues — 

(b) changes in societal behaviour in response to the COVID-19 pandemic; 
That means a lot of foot traffic is missing from the shopping centre, and that can be easily shown. That can be 
financial hardship. It continues — 

(c) any other consequences of the COVID-19 pandemic; 
We could not make it wider than that; the definition is really wide. The Small Business Commissioner can look at 
the situation with those wide definitions and make a determination of whether there is financial hardship. If he 
makes the determination that there is financial hardship and continues with the mediation, but the landlord is not 
happy with that—that is, does not accept that there is financial hardship—the mediation will fail. The Small Business 
Commissioner will issue a certificate that the mediation has failed and may choose to note on the certificate anything 
that has concerned him so that the State Administrative Tribunal will see that. That is financial hardship. It is 
a broad definition, which is contained in amendment 4, which is currently before the chamber. 
On the second part of the member’s question—that is, whether the financial hardship of the landlord will be 
considered, because they might have a spread of businesses and have incapacity in other areas—the answer to the 
member’s question is to be found in clause 16 of the bill. It states — 

(4) In making an order in proceedings under this Act relating to a code of conduct dispute, the Tribunal 
must have regard to — 
… 

(b) … the landlord’s financial capacity … 
The answer to the member’s question is yes, and it has been so put before the chamber.  

Mr R.S. LOVE: Going back to the level of financial hardship, is there some sort of formula or guide to the hardship 
disputation to indicate that a particular level of impact on a tenant’s income should be reflected in a particular level 
of reduction in the payment that could be provided? For instance, if a tenant were to say that they had lost 
50 per cent of their income, would that indicate that the result of the dispute would be a 50 per cent reduction in 
the lease payment? Can the minister point to some sort of linkage between the financial loss of the tenant and an 
expectation of what the change to the rental income might be during the emergency period? 

Mr J.R. QUIGLEY: No, there is not and nor is it intended to be. In good faith bargaining, there has to be the 
capacity that this is not a matrix in which one says, “There’s the books”, before there are the books, because a lot 
of other factors can come into account. Someone might have lost half their business and still be making a super, 
super profit. The baked beans and toilet paper shop that might have lost half its business because there is not as 
much foot traffic could still be making a super profit. All these things have to be looked at with the utmost 
flexibility. Then, if the landlord is not satisfied—they do not agree—the certificate is issued and off it goes to the 
State Administrative Tribunal.  

I have checked with the State Administrative Tribunal and I had the Solicitor-General check with the president of the 
State Administrative Tribunal and the tribunal most certainly has the capacity to order the production of documents. 
If the landlord goes along there and says, “I’ve been fed eyewash down there at the Small Business Development 
Corporation. I don’t believe a word of what this person has been saying. He’s driving a 350 SEL Mercedes, and 
he’s coming into his little shop crying ‘poor’”, the tribunal can say, “Give us a look at your books.” Therefore, 
there is no fixed matrix; there is an examination. First, there is good faith bargaining. If the good faith bargaining 
fails to produce an outcome, it is off to the tribunal. 

Mr P.A. KATSAMBANIS: I will pick up on the point that was raised by the member for Moore that the minister 
is trying to grapple with. I think it is relevant because the clause itself is broadly drafted—we accept that. However, 
we always have to remember that this bill will introduce a code that will be based on the national code. The national 
code is predicated on the basis that the tenant seeking relief will be eligible to apply for the JobKeeper payment 
and therefore have suffered a loss of at least 30 per cent of revenue. I do not want to get into the whys and wherefores 
about whether 30 per cent of revenue may translate to a 30 per cent loss in profitability or, in some cases, whether 
it may lead to the circumstances that the minister alluded to, whereby it may end up becoming more profitable 
despite a decline in revenue. We will leave that aside for a theoretical argument on another day. Let us stick to that 
interplay between the broadly defined clause and the national code. When the Western Australian code comes into 
place, will that JobKeeper requirement and the minimum 30 per cent decline in revenue requirement then be applied 
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to this definition by the operation of the bill and the adoption of the code into the bill, or will they be two separate 
and unrelated concepts? 

Mr J.R. QUIGLEY: No. The reason we have legislated for it in here is that the other place did not have the code 
before it; none of us had the code before us and the other place wanted to have something locked in. Therefore, we 
have locked it in, but with the utmost flexibility. When the code comes in, as I said, that will set the standard, if you 
like, of what good faith bargaining might entail, but it does not necessarily mean that a 30 per cent reduction in income 
equals 30 per cent loss in rent for the very reason the member touched upon last time. A business that is making 
a super profit and has had a 30 per cent reduction in income can still have the capacity to pay the rent. What we 
are looking for is the business in financial hardship, because it is at risk of laying off employees and that is the last 
thing that this community wants. 

Question put and passed; the Council’s amendments agreed to. 
Mr J.R. QUIGLEY: I move — 

That amendment 8 made by the Council be agreed to. 

Mr P.A. KATSAMBANIS: Amendment 8 was moved by the Liberal Party in the other place through the shadow 
Minister for Commerce, Hon Nick Goiran. It is a small but important point that was raised in the debate in this 
place. I do not want to put words in the minister’s mouth, but it seemed as though the minister was in agreement 
with the general principle that when we are sitting down at a table and determining financial hardship and financial 
capacity, we have to look at the financial hardship and financial capacity of both parties. Many members in this 
place, including me, used the example of someone like the owner of the Hungry Jack’s brand in Western Australia, 
who is a large tenant and who has indicated to landlords how they were going to proceed in relation to the payment 
or non-payment of rent during this difficult period—like it or lump it. 

This is an important protection, particularly for small landlords such as mums and dads who are relying on rental 
income from a commercial property to fund themselves in retirement or are relying on that rental income to pay 
their mortgage obligations and who may well be under financial stress, and, in many cases, may also be, in other 
circumstances, running a business and being tenants themselves. This amendment allows for the tribunal, when 
looking at a dispute under the provisions in this bill, to also take into account the landlord’s financial capacity. The 
tribunal will look at the tenant and the landlord, and that is all we can ask for. I think everyone wants a level playing 
field. Everyone recognises that hardship is suffered by a lot of people. In the case of commercial tenancies, if there 
is a deferment or a reduction of rent, the ultimate burden will rest with the landlord. Of course, the diminishing 
business will mean that the tenant is also impacted, so it makes sense that when the tribunal—and therefore the 
commissioner—is sitting down and considering these matters, it looks at the financial circumstances of the tenant 
and takes into account the financial circumstances of the landlord. 

This amendment was put in the other place and it was supported. Hon Alannah MacTiernan, representing the minister, 
indicated that she supported the amendment and it was passed on the voices. We support it. 

Mr J.R. QUIGLEY: Yes; it is really weird. All that this amendment does is delete words—that is all it does. In 
the government’s bill, clause 16 states — 

(4) In making an order in proceedings under this Act relating to a code of conduct dispute … 

… 

(b) if relevant in accordance with the adopted code of conduct — the landlord’s financial capacity; 

All that we have taken out are the words “if relevant in accordance with the adopted code of conduct”. We anchored 
“financial hardship” back to the descriptor that the Prime Minister had in his code of conduct. There was no code 
of conduct before the chamber, so the members wanted the reference to “code of conduct” removed—fair enough! 
Do not represent to the chamber, though, that it was not the government’s intention at any stage—and it was the 
last time this bill was before the chamber—that in the proceedings, the tribunal must have regard to the landlord’s 
financial capacity. We deleted those words only because opposition members wanted the reference to the code 
deleted—fair enough. 

Question put and passed; the Council’s amendment agreed to. 
Mr J.R. QUIGLEY: I move — 

That amendment 9 made by the Council be agreed to. 

Mr P.A. KATSAMBANIS: This amendment follows on from amendments 3 to 7—the bringing in of the concept 
of “financial hardship”. It clarifies that when looking at a financial hardship dispute, the tribunal can do one of 
two things subject to some other issues. First, it cannot make an order that disadvantages the tenant unless the 
tribunal is satisfied that the tenant’s breach was not a result of the tenant suffering financial hardship. If there is 
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a dispute in which the tenant says that they have suffered financial hardship and the landlord says that they have not, 
for the tenant to be disadvantaged the tribunal will have to find that they definitely did not suffer financial hardship 
in this six-month period, and that makes sense. 

The second part of the amendment states that if the tribunal finds that the tenant’s breach was a result of the tenant 
suffering financial hardship, the tribunal must provide relief to the tenant. Again, that makes sense. This amendment 
was necessary and was passed on the voices in the other place because other amendments had been made to the 
bill; everyone thought it was a good idea. That will hopefully conclude our consideration of this bill. 

Question put and passed; the Council’s amendment agreed to. 
The Council acquainted accordingly. 
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